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STATE OF MINNESOTA
OFFICE OF ADMINISTRATIVE HEARINGS

FOR THE DEPARTMENT OF HUMAN SERVICES

In the Matter of the Revocation of
the Adult Foster Care License of
Tina Lindell

RECOMMENDED ORDER GRANTING
THE DEPARTMENT’S MOTION
FOR SUMMARY DISPOSITION

This matter is pending before Administrative Law Judge Allan W. Klein pursuant
to a Notice of and Order for Hearing dated October 9, 2002. On November 7, 2003, the
Department of Human Services filed a Motion for Summary Disposition. Licensee did
not submit a response in opposition to the motion.

Thomas D. Wedes, Assistant Isanti County Attorney, 555 18th Avenue S.W.,
Cambridge, Minnesota 55008, represented the Department of Human Services (“DHS”
or “the Department”).

Licensee, Tina Lindell, 34205 Helium Street, N.W., Princeton, Minnesota 55371,
has appeared on own her behalf, without benefit of counsel.

Based upon all of the files, records and proceedings herein, and for the reasons
set forth in the accompanying Memorandum,

IT IS HEREBY RECOMMENDED that the Motion for Summary Disposition filed
by the Department of Human Services be GRANTED.

Dated: February 24, 2003.

S/ Allan W. Klein

ALLAN W. KLEIN
Administrative Law Judge

NOTICE

This Order is a recommendation, not a final decision. The Commissioner of the
Minnesota Department of Human Services will make the final decision after a review of
the record. The Commissioner may adopt, reject or modify the Recommended Order of
the Administrative Law Judge. Pursuant to Minn. Stat. § 14.61, the final decision of the
Commissioner shall not be made until this Recommended Order has been made
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available to the parties to the proceeding for at least ten days and an opportunity has
been afforded to each party adversely affected to file exceptions and present argument
to the Commissioner. Parties should contact the Office of the Commissioner,
Minnesota Department of Human Services, 444 Lafayette Road, St. Paul, Minnesota
55155; telephone 651-296-2701, for further information regarding the filing of
exceptions and the presentation of argument.

Pursuant to Minn. Stat. § 14.62, subd. 1, the agency is required to serve its final
decision upon each party and the Administrative Law Judge by first class mail. If the
Commissioner fails to issue a final decision within 90 days of the close of the record,
this Recommended Order will constitute the final agency decision under Minn. Stat. §
14.62, subd. 2a. In order to comply with Minn. Stat. § 14.62, subd. 2a, the
Commissioner must then return the record to the Administrative Law Judge within 10
working days to allow the Judge to determine the discipline to be imposed. The
record closes upon the filing of exceptions to the Recommended Order and the
presentation of argument to the Commissioner, or upon the expiration of the deadline
for doing so. The Commissioner must notify the parties and the Administrative Law
Judge of the date on which the record closes.

MEMORANDUM

In this contested case proceeding, Tina Lindell has appealed the decision by the
Department to revoke her adult foster care license. The revocation was based upon the
disqualification of a person over 13 years of age from having direct contact with persons
served in the program. The Department has moved for summary disposition on the
grounds that there are no material issues of fact in dispute and it is entitled to
disposition of this case in its favor as a matter of law. Summary disposition is the
administrative equivalent of summary judgment.[1] Summary judgment is appropriate
where there is no genuine issue as to any material fact and the moving party is entitled
to judgment as a matter of law.[2] A genuine issue is one that is not a sham or frivolous.
A material fact is a fact whose resolution will affect the result or outcome of the case.[3]

The moving party must demonstrate that no genuine issues of material fact
exist.[4] If the moving party is successful, the nonmoving party then has the burden of
proof to show specific facts are in dispute that can affect the outcome of the case.[5]

The existence of a genuine issue of material fact must be established by substantial
evidence; general averments are not enough to meet the nonmoving party's burden.[6]

The evidence presented to defeat a summary judgment motion, however, need not be
in a form that would be admissible at trial.[7] The nonmoving party also has the benefit
of the most favorable view of the evidence. All doubts and inferences must be resolved
against the moving party.[8]
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Factual Background

Based upon the materials submitted by the Department, it appears that the facts
in this matter relevant to the Motion for Summary Disposition are as follows. Tina
Lindell was licensed as an adult foster care provider in January 2000. A domestic
incident between Licensee and her husband, Randall Lindell, occurred in April 2000.
Each spouse sought an order for protection (OFP) against the other. Isanti County
Social Services (County) sought an opinion from the Isanti County Attorney regarding
the nature of the April 2000 incident. The County Attorney concluded that the
preponderance of the evidence showed that Randall Lindell had committed an act of
domestic abuse, equivalent to fifth degree assault.

Due to the domestic abuse finding, the Department concluded that Randall
Lindell was disqualified from contact with persons served by programs, including adult
foster care. Randall Lindell sought reconsideration of the disqualification. The
disqualification was not set aside, but the Department granted a variance to allow
continued presence of Randall Lindell at the licensed premises. The variance was
conditioned on participation in therapy to control anger, addressing chemical
dependency issues, and addressing marital issues. Licensee’s adult foster care license
was extended on January 1, 2001, conditioned on continued compliance with variance
provisions.

In October 2001, Licensee informed the County that she was seeking a divorce
and that Randall Lindell was no longer living in the licensed premises. At about this
time, Licensee had requested as second OFP against Randall Lindell. The County met
with Licensee and Randall Lindell in February 2002 to discuss the situation in the
home. The County initiated a background check. The Department determined that
Randall Lindell was disqualified based on the second OFP. Randall Lindell requested
reconsideration of the disqualification on May 17, 2002.

On June 18, 2002, the Department concluded that the request for
reconsideration should be denied. The County and the Department concurred that no
variance should be granted at this time, since there had been noncompliance with the
conditions on the prior variance. On October 18, 2002, Randall Lindell appealed his
disqualification under the process established by Minn. Stat. § 256.045. An evidentiary
hearing before Appeals Referee J. Philip Peterson was held on January 15, 2003. On
May 27, 2003, Referee Peterson recommended that the disqualification be upheld. The
Commissioner of Human Services ordered that the disqualification be upheld.[9] The
findings of Referee Peterson noted that Randall Lindell was living at the licensed
premises and he intended to remain at that residence.[10] The Commissioner’s Order
was not further appealed.

DHS revoked Licensee’s adult foster care license and Licensee appealed that
revocation. On October 9, 2002, DHS issued a Notice of and Order for Hearing setting
this matter on before Administrative Law Judge Allan Klein. A hearing in this matter
was scheduled for December 18, 2002. At the start of that hearing, Judge Klein
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determined that this proceeding would be stayed pending resolution of the
disqualification appeal.

On November 7, 2003, the Department filed a motion for summary disposition,
relying upon the Commissioner’s Order disqualifying Randall Lindell from direct contact
with persons in care. Licensee made no filing in this matter and has not contacted the
Administrative Law Judge.

DHS has presented facts that, even when viewed in a light most favorable to
Licensee, show that there is no genuine issue of material fact that remains for hearing
and that DHS is entitled to judgment as a matter of law.

Having made this factual presentation, the burden falls upon Licensee to show
that facts remain in dispute that must be resolved at hearing, or that there is some legal
basis preventing DHS from prevailing. Licensee has not made any response to the
Department’s motion. Licensee has not placed any facts in the record to suggest that
any factual issue remains for hearing on Randall Lindell’s disqualification, or that DHS is
wrong about the law. Licensee has not met her burden.

There is no genuine issue of material fact remaining for hearing and the
Department is entitled to prevail as a matter of law. Accordingly, it is recommended that
the Department’s order for revocation of the adult foster care license of Tina Lindell be
affirmed.
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